IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RUTH P. SCOTIT ) ClVIL ACTI ON
. )

HARTFORD LI FE AND ACCI DENT )
| NSURANCE COMPANY ) NO. 03-3696

VEMORANDUM

Dal zel |, J. May 13, 2004

In this action brought under the Enpl oyee Retirenent
| nconme Security Act of 1974 ("ERI SA"), 29 U S.C. § 1001 et seq.,
plaintiff Ruth Scott seeks an award of long-termdisability
benefits under an insurance policy that defendant Hartford Life
and Acci dent | nsurance Conpany issued to her former enpl oyer,
Cellco Partnership, d/b/a Bell Atlantic Mbile ("Bell Atlantic").

The parties have filed cross-notions for sunmary
judgnment. For the reasons provided bel ow, we deny both notions
and remand this matter to Hartford for further consideration of

Scott's application for benefits.

Fact ual Backgr ound

A The Policy

Hartford's Goup Long TermDisability Insurance Policy
("the Policy") defines disability as the insured's inability to
perform one or nore essential occupational duties as a result of
accidental bodily injury, sickness, nental illness, substance
abuse, or pregnancy. Policy at 6 (R at H31). It grants
Hartford full discretion and authority in determning eligibility

for benefits and in construing and interpreting the ternms of the



Policy. Id. at 24 (R at H49). Mreover, the Policy requires a
claimant to submt proof of |oss, including

any and all nedical information, including x-ray filns

and phot ocopi es of nedical records, including

hi stori es, physical, nmental or diagnostic exam nations,

and treatnent notes,
and it provides that "[a]ll proof submtted nmust be satisfactory
to us."” 1d. at 24-25 (R at H49-H50). Finally, in a provision
t hat has been quite consequential in this case, the Policy
i nposes a two-year limt on benefits for disability arising from
mental illness, which it defines as "any psychol ogi cal,
behavi oral or enotional disorder or ailnent of the m nd,

i ncl udi ng physi cal manifestations” of such disorders. |1d. at 18

(R at H43).

B. Scott's Claim

Scott worked for Bell Atlantic as a door-to-door
sal esperson fromearly 1997 through February of 1999, when she
stopped as a result of her severe depression. Pursuant to the
mental illness terns of the Policy, Scott qualified for and
recei ved benefits for a twenty-four nonth period that expired
August 10, 2001.

After her benefits ended, Scott notified Hartford's
cl ai m exam ner, Laurence Contell o, that she was suffering from
| upus, ocular mgraines, osteoarthritis, and ulcerative colitis,
and she requested resunption of benefits under the Policy's
physi cal disability provisions. Letter from Scott to Contell o of

12/3/01 (R at H144). On January 18, 2002, Contello invited
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Scott to "submt docunentation froman attendi ng physician
relating to the physical diagnoses which you listed." Letter
fromContello to Scott of 1/18/02 (R at H138). Scott duly
subnmitted a letter fromher primary care physician, Dr. Christine
Daci er, which detail ed her physical conditions as foll ows:

She has ul cerative colitis, for which she is being
treated by Dr. Tinothy O phani des (gastroenterol ogist).
She is being seen by Dr. Danon L. Bass (rheunatol ogi st)
regardi ng her osteoarthritis, fibromyalgia, and

possi ble lupus. He is also investigating the
possibility that she may have a spondyl oart hr opat hy
related to her ulcerative colitis. Her dermatol ogist,
Dr. Fairfield, did a biopsy of a skin lesion, the

pat hol ogy of which was consistent with |upus. She has
seen an opt hal nol ogi st regardi ng her ocul ar m grai nes,
whi ch she has daily. The ocular mgraines interfere
with her vision (in particular, causing severe blurry
vision) and can last for several hours. She has daily
back pain which prevents her frombeing able to sit or
stand for long periods. She has difficulty getting out
of a chair. She has pain in her hands and knees daily.
Her severe joint pains and ocul ar m grai ne synptons
would interfere with her ability to performthe duties
of a job.

Letter fromDacier to Contello of 3/14/2002 (R at H127).

I n support of her letter, Dr. Dacier provided Contello
with reports fromDrs. Bass and Fairfield, a report on Scott's
osteoarthritis fromDr. Donald E. Parlee of the Departnent of
Di agnostic | magi ng at Doyl est own Hospital, and her own notes on
Scott from June 20, 2001 to March 7, 2002. See R at H128-H137

On April 23, 2002, Contello rejected Scott's request
for benefits. In his three-page letter, Contell o sunmarized the
contents of Dr. Dacier's subm ssion in great detail but then
concl uded t hat

[t] he above nedical information received does not
provi de sufficient medical information to support your
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disability for a physical condition(s). The

information Dr. Dacier submtted did not have any

office notes or test results to support her findings

al ong with your other physician's [sic] findings of the

physi cal conditions that you have been di agnosed wth,

whi ch render you di sabl ed.
Letter fromContello to Scott of 4/23/02 (R at H125-H126).

Scott responded by arranging for her rheumatol ogi st,
Dr. Bass, to wite a new letter to Contello. Dr. Bass opined
that Scott's fibronyal gia and osteoarthritis, "coupled with her
depression, which is nost l|ikely aggravated by her fibronyal gia
and osteoarthritis, make it exceedingly difficult for her to
pursue and/ or keep any gainful enploynment."” Letter fromBass to
Contello of 8/28/02 (R at H120). Dr. Bass al so provided
Contello with a copy of a letter he had sent Dr. Dacier on July
23, 2002 that summarized Scott's case history and reported his
nost recent findings and reconmendations. |In support of his
di agnosi s of fibromyalgia, Dr. Bass reported that he had pal pated
Scott and elicited pain froma nunber of tender point sites. See
Letter of Bass to Dacier of 7/23/02 (R at H121-H122).
Five nmonths later, Hartford again denied Scott's

request for benefits. As before, Contello's letter sumarized
Dr. Bass's subm ssion but cursorily concluded that the

r heumat ol ogi st had not supported his findings with "test

results.” Letter fromContello to Scott of 1/30/03 (R at H111).



Di scussi on

A Hartford's Motion for Summary Judgnent

1. Exhausti on

A claimant chal | engi ng the denial of benefits under an
ERI SA pl an nust first exhaust the plan's internal admnistrative

remedi es before seeking judicial relief. Mjka v. Prudenti al

Ins. Co. of N. Am, 171 F.Supp.2d 410, 414 (D.N.J. 2001).

Hartford argues that Scott never formally appealed the claim
denial of April 23, 2002 and has suggested that we stay this
action so that it can reconsider her claim

Hartford's assertion that Scott failed to exhaust her
adm nistrative renmedies is without merit. Contello's letter of
April 23 notified Scott that if she wished to appeal Hartford's
deci sion, she or her authorized representative should submt an
"appeal letter" along with any other records or information
related to her claim R at H126. Scott conplied with
Contell o's instructions by arranging for her rheumatol ogist, Dr.
Bass, to send a letter, and she personally wote to Contell o on
Novenber 12, 2002 and January 13, 2003. See R at 114 & 116.
Contello clearly regarded these comruni cati ons as an appeal
because his letter of January 30, 2003 concluded that Dr. Bass's
submi ssion was "insufficient to reverse our decision.” R at
H111. On this record, we conclude that Scott has exhausted her

adm ni strative renedi es.



2. Pi nt o Anal ysi s

Under ERI SA, a plan adm nistrator or fiduciary's deni al
of benefits is generally subject to de novo review unless the
plan grants the admi nistrator discretion to determ ne clai mants

eligibility for benefits. Firestone Tire & Rubber Co. v. Bruch,

489 U. S. 101, 102, 111-12 (1989). In such cases, the decision is
subject to "arbitrary and capricious" review, pursuant to which a
court may overturn the denial of benefits only if it is "wthout
reason, unsupported by substantial evidence or erroneous as a

matter of law " Abnathya v. Hof fmann-La Roche, Inc., 2 F.3d 40,

45 (3d Cir. 1993).

Qur Court of Appeal s added anot her dinmension when it
| ater held that "when an insurance conpany both funds and
adm ni sters benefits, it is generally acting under a conflict
that warrants a heightened formof the arbitrary and capricious

standard of review " Pinto v. Reliance Standard Life Ins. Co.,

214 F.3d 377, 378 (3d GCr. 2000). In applying Pinto, the court
nmust calibrate the I evel of review to neutralize the conflict of
i nterest, whose severity the court nmust determne in |ight of
such factors as the sophistication of the parties, the

i nformation accessible to the parties, the financial arrangenent
bet ween the insurer and the conpany, and the financial and
structural health of the conpany. 1d. at 391-92. The

deci si onmaker' s inconsistent treatnent of facts, selective use of
evi dence, and other "suspicious events" can al so suggest the

i kelihood of self-dealing and require the court to increase the
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stringency of its review 1d. at 393-94; see also Wi nberger v.

Reliance Standard Life Ins. Co., 54 Fed. Appx. 553, 557 (3d Gr.
2002) (concluding that "noderate scrutiny” was unduly deferenti al
because i nsurance conpany had rejected uncontradicted evidence
fromtreating physician, and remanding case to district court for
application of a nore heightened standard of review.!®

Hartford acknow edges that sone version of heightened
review is appropriate here because it both funds and adni ni sters
the plan, but it contends that, in the absence of other Pinto
factors, a "heightened but very close to arbitrary and
capricious" standard of review is appropriate here. Scott seeks
a nore stringent standard of reviewin view of Hartford's cryptic
and cursory rejection of all her medical evidence. Pl.'s Resp.

(Def.'s Mot. S.J.) at 5; see also Winberger, 54 Fed. Appx. at

557 (total rejection of uncontradicted nedical evidence was not
"consistent with an exercise of discretion by a fiduciary acting
free of the interests that conflict with those of the
beneficiaries").

We agree with Scott that Hartford's Bartleby-1ike
treatment of her claimis sufficiently suggestive of self-dealing

to warrant heightened arbitrary and capricious review. Under

1. W note that Winberger highlights the oddly circular nature
of Pinto analysis, which invites the court to fix the standard of
review by reference to aspects of the insurer's deci sionmaki ng
process that are then likely to factor into the court's

di sposition of the case itself. Judge Sloviter, perhaps nore

di plomatically, has recently referred to Pinto's | anguage as
"enignmatic." Stratton v. E.I. DuPont de Nemours & Co., 363 F. 3d
250, 255 (3d Cir. 2004)
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this standard, we will not substitute our own judgnent for
Hartford's, and we will overturn the insurer's decision "only if
it is clearly not supported by the evidence in the record or the
adm nistrator has failed to conply with the procedures required
by the plan." Stratton, 363 F.3d at 256.°2

3. Appl i cation of Heightened
Arbitrary and Capricious Revi ew

Hartford's notion for sunmary judgment argues that its
deci sion to deny benefits was reasonable and justified because
t he nedi cal evidence does not suggest that Scott is totally
di sabl ed and because she has not conme forward with objective test
results to corroborate her physicians' diagnoses. Mreover, for
the first tinme since Scott sought the resunption of benefits on
t he basis of physical disability, Hartford advances the position
that "her current problems stemfromher nental illness.” Def.'s
Mem at 14.

We acknow edge that the severity and etiol ogy of
Scott's physical condition are unclear on the record before us.
See infra at 11-12 (denying plaintiff's nmotion for summary
judgnment). Neverthel ess, we conclude that Hartford' s denial of
benefits was arbitrary and caprici ous because its comuni cations
with Scott during the clains process were so opaque that they

vi ol ated ERI SA's nbst basic notice requirenents.

2. In any event, it is highly unlikely that application of the
standard of review that Hartford has advocated, which our Court
of Appeals has called "slightly heightened" reviewin its | atest
foray into the hernmeneutics of Pinto, would alter the outcone of
this case. See Stratton, 363 F.3d at 255.
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ERI SA requires that a plan nust "provide adequate
notice in witing to any participant . . . whose claimfor
benefits . . . has been denied, setting forth the specific
reasons for such denial, witten in a manner calculated to be
understood by the participant.” 29 U S.C. § 1133(1). Mboreover,
the plan nust offer "a reasonable opportunity to any participant
whose claimfor benefits has been denied for a full and fair
review . . . ." 8 1133(2). The Departnent of Labor regul ations
i npl ementing 8 1133 require the notice of denial to provide the

claimant with, inter alia, the "specific reason or reasons for

t he adverse determ nation” and "[a] description of any additional
mat erial or information necessary for the claimant to perfect the
cl ai mand an expl anation of why such material or information is
necessary."” 29 CF.R 8 2560.503-1(g)(i) & (iii). Violation of
ERI SA and its inplenmenting regulations constitutes "a significant
error on a question of law' and may so taint the denial of
benefits that it warrants a finding that the plan admnistrator's

deci sion was arbitrary and capricious. Cook v. New York Tinmes

Co. Long-TermDisability Plan, 2004 W. 203111, at *5 (S.D.N.Y.

Jan. 30, 2004).

Contello' s letters of April 23, 2002 and January 30,
2003 did not satisfy ERISA's notice requirenents. As we have
al ready noted, the April 23rd letter stated in the nost general
terms that "[t]he information Dr. Dacier submitted did not have
any office notes or test results to support her findings al ong

wi th your other physician's findings of the physical conditions
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that you have been diagnosed with . . . ." R at H125-126. Not
only is this statenment anbiguous -- is Contello conplai ning about
the lack of substantiation fromall of Scott's specialists, or
only Dr. Dacier? -- but it conpletely fails to explain why the
specialists' notes and reports were inadequate and what testing
woul d be necessary to satisfy Hartford. Indeed, Hartford' s only
attenpt to spell out its evidentiary standard has been in the
menor andum supporting its notion for summary judgnent, which
notes that "[t]here are no EEGs regardi ng her m grai ne synptons,
there is no blood work or other objective testings which may have
confirmed the diagnosis of Lupus.” Def.'s Mem at 16.

The letter of January 30th, which denies Scott's appeal

for lack of "test results,” simlarly neglects to descri be what
evi dence woul d have been necessary to establish disability.
Moreover, the letter glaringly failed to explain Hartford's
rejection of Dr. Bass's conclusion that Scott suffers from
fi bromyal gia. As many ERI SA deci sions have noted in recent

years, there is no objective |laboratory test for fibronyal gia at

present. See, e.qg., Mtchell v. Prudential Health Care Pl an,

2002 W. 1284947, at *10 n.6 (D. Del. June 10, 2002); Dorsey V.
Provident Life & Acc. Ins. Co., 167 F. Supp.2d 846, 855 (E.D. Pa.

2001).
In the absence of a |aboratory test, physicians
di agnose fibronyal gia through use of the "pressure point" or

"tender point" test. See Sanderson v. Continental Cas. Corp.

279 F. Supp.2d 466, 476 (D. Del. 2003); MCardle v. UNUM Life Ins.
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Co. of Am, 2001 W 1149364, at *3 (D. Mnn. Sept. 26, 2001);

Russell v. UNUM Life Ins. Co. of Am, 40 F. Supp.2d 747, 750-51
(D.S.C. 1999). Dr. Bass perforned this test on July 23, 2002 and
elicited pain fromsone nine "tender point sites." See Bass
Report of 7/23/02, at 2 (R at H122). Contello neglected even to
acknow edge that Dr. Bass had used this w dely accepted
procedure, let alone explain why the result of this test was
insufficient to sustain his diagnosis of fibromnyalgia.

In pointing out the deficiencies of Hartford' s two
decisions in this case, we do not inply that the insurer was
obliged to provide Scott with a |earned treatise on nedica
di agnostics, conduct an independent nedical exani nation,
sacrifice its contractual right to interpret the Policy, or give
speci al deference to the views of her treating physicians.

I nstead, ERISA required Hartford to engage in what the Ninth
Circuit has described as a "neani ngful dialogue" with Scott in
which it explained its decision and clarified what information
woul d be necessary to bol ster her application. Booton v.

Lockheed Med. Benefit Plan, 110 F.3d 1461, 1463 (9th Cr. 1997).

Having failed to do so, and having only said, in essence, "I
prefer not to," its decision was arbitrary and capri ci ous.

Accord Sanderson, 279 F. Supp.2d at 474-75.

B. Scott's Mdtion for Summary Judgnent

Scott's notion for sumrary judgnent seeks an award of
benefits on the ground that she has sufficiently established her
right to benefits. Courts occasionally grant outright awards of
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benefits in ERI SA cases where the adm nistrative record is

conpl ete, the denial of benefits was arbitrary and capri ci ous,
and there is no genuine issue of material fact as to whether the
plaintiff is disabled within the neaning of the plan. See, e.q.,
Levinson v. Reliance Standard Life Ins. Co., 245 F.3d 1321, 1327-

28 (11th Cr. 2001); Cohen v. Standard Ins. Co., 155 F. Supp.2d

346, 354-55 (E.D. Pa. 2001).

In this case, sumary judgnent in Scott's favor would
be inappropriate. Although Hartford' s denial of benefits was
arbitrary and capricious for failure to satisfy ERISA's notice
requi renents, the admnistrative record is inconplete and at this
ti me does not conclusively show that she is entitled to prevail
on her claim As we have already noted, Dr. Bass reported to
Hartford that Scott's fibronyal gia and osteoarthritis are
intertwined with her depression, which raises the question of
whet her her physical ailnents alone would qualify her as disabled
wi thin the neaning of the Plan. Mreover, apart from her
physi ci ans' assertions that Scott is disabled, the record sheds

little light on the overall severity of her physical condition.

C. Remand

Havi ng deni ed both parties' notions for summary
judgment, we will remand this action to Hartford so that Scott
can have a full and fair opportunity to present her claimfor
benefits. On remand, Hartford should review the record, along
with any other records or information that Scott can provide at
this time. |If Hartford again concludes that Scott is not
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entitled to benefits, it should explain its rationale, provide
her with a final opportunity to appeal, and outline the forms of
evi dence that Scott mnust present on appeal to prove disability
due to fibronyalgia, osteoarthritis, |upus, and her other
condi ti ons.

Finally, we note that we are troubled by Hartford's
bel ated (and possibly litigation-induced) assertion that Scott's
physi cal conditions actually arise fromher depression and are
t hus subject to the two-year limtation on benefits for nental
illness.® |If Hartford plans to take this position when it
reconsi ders Scott's claim it should confirm and neani ngfully
explain its intention at the outset so that Scott, her counsel,

and her physicians can craft a meani ngful response.

Concl usi on

We therefore deny Hartford's notion for summary
j udgnment because its denial of benefits was arbitrary and
capricious. W deny Scott's notion for summary judgnent because
there remain many questions of material fact as to whether she is
di sabled within the nmeaning of the plan, and we remand Scott's
claimto Hartford for further proceedings consistent with this

opi ni on.

3. If the facts of this case had been cl oser, we woul d have been
obliged in our Pinto analysis to consider the interesting
guestion of whether an insurer's decision in the course of
litigation to offer a new justification for its denial of a claim
shoul d trigger heightened review. See Pinto, 214 F.3d at 393-94
(noting that inconsistent treatnent of facts during claimprocess
is a procedural anomaly warranting hei ghtened review).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RUTH P. SCOTIT ) ClVIL ACTI ON

HARTFORD LI FE & ACCI DENT
| NSURANCE CO, ) NO. 03-3696

ORDER

AND NOW this 13th day of May, 2004, upon consideration
of plaintiff Ruth Scott's notion for summary judgnent (docket
entry # 10) and defendant Hartford Life and Accident |nsurance
Conmpany' s response thereto, Hartford' s notion for sumary
j udgnment (docket entry # 11) and Scott's response thereto, and in
accordance with the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

1. The parties' notions for summary judgnent are
DENI ED

2. Scott's claimfor benefits is REMANDED to Hartford
for further proceedi ngs consistent with the Menorandum

3. The Clerk of Court shall TRANSFER this action to
the Court's civil suspense docket; and

4. Scott shall REPORT every ninety days on the status

of the remand proceedi ngs.
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BY THE COURT:

Stewart Dal zel |, J.

-15-



